STATE OF CALIFORNIA~HEALTH AND WELFARE AGENCY

DEPARTMENT OF HEALTH SERVICES
714/744 P Street
™ O. Box 942732
acramento, CA 94234-7320
(916) 657-2941 December 10, 1996

PETE WILSON, Govemnor

TO:  All County Welfare Directors Letter No.: 96-68
All County Administrative Officers
All County Medi-Cal Program Specialists/Liaisons

POST-HEARING CHANGES TO REGULATION PACKAGE R-20-94 - PROPERTY HELD
IN TRUSTS \ ~

The purpose of this letter is to provide counties with the public notice of post-hearing
changes that were made to the regulation package concerning property held in trusts. The
changes are clarifying in nature and also make minor technical corrections to the original text.

Public:.comments on the post-hearing changes may result in additional changes to the
regulation package. The Department of Health Services will keep counties advised of any
additional changes.

If you have any questions on this issue, please call Sharyl Shanen-Raya at (916) 255-
0918 or Kathy Harwell at (916) 255-0937 on property issues or Dave Rappolee at (916) 255-

0914 on income issues.

Sincerely,

ORIGINAL SIGNED BY

FRANK S. MARTUCCI, CHIEF
Medi-Cal Eligibility Branch

Enclosure



ENCLOSURE

*
v

STAT§ OF CA_UFORNIA—HEALTH AND WELFARE AGENCY

e Y .

DEPARTMENT OF HEALTH SERVICES

7144744 P STREEY

P.O. BOX 942732

SACRAMENTO, Ca 94234-7320
(916) 654-0381

(916) 657-1459 (Fax)

NOTICE OF PUBLIC AVAILABILITY OF CRANGES TO
PROPOSED REGULATIONS REGARDING
Property Reld in Trusts (R~20~94)

Pursuant to Government Code Section 11346.8(c), notice ig hereby
given that the Department has revised the text of the proposed
regulations regarding Property Held in Trusts (R~20-94) heard at
public hearing on January 10, 1996, '

Notice is also given that any person interested may submit written
comments regarding the revised text to:

Department of Health Services
Office of Regulations

714 P Street, Room 1000

P. 0. Box 942732

Sacramento, CA 94234-7320

In order to be considered, comments must be received by the Office
of Regulations between £:00 a.m. on Oczober 17, 192€ and £:00

p.m. on _ November 1, 1996 . eytended 1la) qe.

A copy of the revised text is attached. Inqgiries concern@hg this
matter may be directed to Sandra Ortega, Office of Regulations, at
(916) 657=3174. : -

DEPARTMENT OF HEALTH SERVICES

R-20-94
A
Dated: October 16,. 1996 e
: /45 Kimberly Belshé
Director

84 : WA 12270 ANt aae-77-11Nn



R-20-94

METHODOLOGY FOR INDICATING POST-HEARTING CHANGES

Where text has been altered as a result of post-hearing
changes, the area has been double-underlined and side-
barred. Where text has been deleted, the deleted text is
handwritten above the area with a line through it,
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ADOPT A NEW SECTION 50489 TO READ AS FOLLOWS:

4 8 - ral

al _Pr Ity and jncome h in for the benefit of an individual or individual's spouse

allb ed in an jith Secti 50 rough ion 5Q489.9. Thess sections shsalt

rsecti of this_article.

bl For purpgses of sections 50489 throygh 50489 9 the following definitions apply:

(1) " Assets” shall mean all income and property of the individual or the individual's

spouse, including income or property which the indjviduatl or spouss is entitled to, but gges not

tgceive bacause of circumstances broyaht about by-

individual or indivi I’ use, or

{Bl_anv other individual or entity including & cQurt or administrative body with legal ‘
s 5

aulhoIity 10 act in place of. or on behalf ot _the individusl Qr-the jndividusal's spouse. or

(C) _eny other individual or entity. including say court or_admjnistrative body. acting at the ‘

direction or upon the request of the individual or the individual's spouse

2} _"Trust” means any arrangement in which an individual or entity (trustor) transfers

assets 10 a trystee of trustees with the intent that the assets be held, managed, or administered by

the trustee(s) for the benefit of the trustor or cenain designated individuals (beneficiaries). The trust

must be valid under State law, The term “trust” aiso includes any leqal instryment or device similar

10 a trugt as described in subsection {3)_below.

(3] "Similar leqal device" (SLD) means any leaal instirument. device of arrangement that

involves the transfer of assets from an jndividual or entity (transferor) to anothet individual ot entity

entity {or the benefit of the transferor or certain other individuals. This also includes annuitias

purchased on or after August 11, 1993,

"Rev r mesn ryst which can Y S ——
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{5) “lrrevocable trust” means s 1ryst which cannot be revoked by its own terms or a trust

icr able under

16) "Trustor” means an individual who creates a trust, _ A trustQr is also known as the

3 "

lor 1a

£(7) “Bepeficiary” means any individual or individyals, designated in the 1rust insrrument as
benefiting in soma yyay from the teust.

{81 "Trustee” means any individual(s), entity, 1rust advisory committea or individus!{s) with

power of appointment, who manages. holds, or_ administers s frust for tha tryst benefigiary or
beneficiaries

et p————..

nui n 1ract to jodic pa { a tixed or vari

10 an appuitant which are payable unconditionally, Apnuity payments may ¢continue for a fixed

petiod of time ortor as long as an annuitant lives. An apnuitant purchases an annuity with his or
ar proper r i . _Annyities shall b i 10 provide the snnuitant with

payments representing principal and interest which are more thap the fair market value of the

property used 10 ourchase the annuity, Annuities purchsased prior 10 August 11, 1393, other

riodi r annuities that are purchased with property righ elonqin ome

other than the M&di-Csl apglicant/beneficiary or spouse shall continue 10 be treated in accorgance

with Title 22 i 4

{10} _"Annuitant” means a person who has the right 10 receive psyments from an annuity,”

The annuity sh iti upon the i f nnuitant
{11} "Apnuitized” means an annuity that is paying a fixed, equeal amount 1o the anpuitant

on a periodic basis. Payments shall be no less frequenily than monthiy over 8 number of vears

equs! 1o or less thap the snnyitant's life expectancy 88 indicated in life expegtancy tebles provided
by the Secretary for the Depanment of Health and Hyman Services. The final anpuity payment

t n han th ioushy fix i nts in full

benetits under the annuity. An anpnuity shall be considered annuyitized even thouah it may provide

6
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20 annual cost of living gdiustment equal to or less than 5%,

{12} "Dage of establishment” means the dste 1he trust dogument (in the case of a twrust)

annuity purchase agreement {in the case of an annuity), or other creating document (in the case of

2 similar legal device) is sianed and dated. A trustjs not considered to be established on the data it

has been amended.

{¢) For purposes of this article 1rusts shall he classified in three YWaYS:

{1} Medicaid Qualifying Trusts (MQT): A 3rust esteblished prior 10 August 11,1993, a5
dascribed in Section 50489.1

{2) OBRA 83 Trusts; A wust established on or after Auayst 11, 1882 as describgad in

Section 50489.5.

{3) Other Trusts: A trust other than those in (3) or (2} as described above

{d) Placement of assets in, or distaibutions from, a _trust other than a burial trust which is

exempt pursyant 10 Section 50479, shall be considered a transfer of assets.

{e} Trust verification shall_be periormed by the county in éccordanca with subsection (1}
and (2] below.

{1} A wyritten trust shall be verified by examining the trust documents and anv other
telated documents,

2) An oral 1r hall be verifi itten affidavit en n cuments.

tfidavi ianed under f periury, and shall i rmg of the
| prope held in an s ral trusts whi in_fi
it i he requi cu




R-20-94 10/8/96

ADOPT A NEW SECTION 50489.1 TO READ AS FOLLOWS:

04 . Medigaid ifyin Sts,
Medicaid lifying Tr T):

{1} Is ostablished prior to Augqust 11, 1993, other than by will by sn individual or the

individual|'s spouse. gr by the individua!'s auatdian. conservator, or legal representative who is

in individus!” if: an

{2) Providés that the individual or {he spouss may receive all or part of the income or

principal of the tryst, that is dispsrsed direclly or to_another person of entity on behalf of 1ha
individual: and which

es of this section, "individual” meang a person or use w blishes an

MQT and who is a beneficiary of the MQT.

n MC & rev le_or ircev le.

H nable the indivi | i r Medi-
Cal,
(8) Property in an MQT is avaitable as specified below:
(11 ¥ the MQT is reyocable. it shall be available
irev hen
ol S,
{A] _Any amount distributad from the principal of the MQT 1o the individual, 1Q masoouse; |
nother r i hal individual or ' hall vailable pr




88 4
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1 i Article 1

1€} The meaximum amoynt that the trustee(s) coyld distribyte 10 the indiv Q!gg 10 the

soouse Or 10 3NOLhEr person or entity on behslf of that individual Qt Spouse trom trus? principal

hall nsi vail

roperty. The maximum amoupt s 1he amoun? the trustee(s) may

distribute_if the trustee(s) were 10 exergise full discretion_under the terms of the MQT.

D _ e

e maeaxi mou 1th ee istri he indivi .10 th

2pouse, or 10 angther person or entity on hehalf of that individual or spouse from trust income i

1he trustee(s) were 10 exercise full discretion under the terms 6f the MQT is available income and
is subject 10 Article 10

{E} Any amount of trust principal for which _the trustee(s) has no discretion 1o releass 1o

oK
the individyal, to the spouse. or to another person or_entity on behalf of that_individual or spouse
e d 2
Q@ s

shall be considered transferred prooenty. The date of the transfer shau be the date the trust was

gstablished, the date the trust receives the property, or the date disbursement is foreclosed

whichever is the most recent

{Fl_Anv amount of trust income for which the trustee(s) has po discretion to release 1o the

R-a38
individual, 10 the spoyse, or to another person or entity en behalt of that individ'ua_!o_rggg,gs_gs_r;gu

. - ~.

be considered tranisferred sssets. The date of the transfer shall be the date trust dishursement is

-

foreclosed, or the date the trust receives income, whichever is the most recant. Transfers of
T——————

income occurring prior 10 August 11,1993, shall not be considered.

NOTE: -.Authmjtv gited: Sections 10725 and 14124 .5, Waliare and |nstitutions Code. Refersnce:

&emio‘ns 14005.7. 14006 and 14015(a)_Welfarg and Institutions Code: and Sections 1;3953&
1 N n Lo i } ni 3 &ﬂw
- © dpoce—

[ R A e W N -~ -~
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ADOPT A NEW SECTION 50489.5 TO READ AS FOLLOWS:
4 B 3 E ished Oor A A t11

An 9

111 ls established, in part or in whole with assets of an individual of individual's spouse  on

*A 199 her will:

{2) Is not described in Section 50489.9, and

{31 Shall be treated in accordancge with the remaindet .of this section,

(b) The provisions of this sagtion shall apply to OBRA 33 trusts without regard to:

(1) the purpose for which the trust is established,

[2) whether the trustea(s) has, of exercises. gny discretion ynder the terms of the trust

{3) restrictions on when. or whether, distributions may be made from_the trust, or

{4) restrictions on the use of trust sssets of distributions.

{¢) The provisions of thig section shall apply 10 any OBRA 93 trust if it was esxabli;t;-gg by

2) the indivi I’ r

{31 _anv other person or entity. including a court or administrative body, with legal authority




ard
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he i ily 10 reyoke the tr he pr an

(2) payments from the st to. or for the benefit of. the indiviqual or spause shall be

considergd incomg of that individual or spouse in accordance with Article 10 of this ehapt

er._and
(3)_if payments are made to anv person or antity, other than the indjyidual or spouse, for

8ny purpose other than for the bepsfit of the individus] or $pouse, those payments shall be

LN i .

nsi tan a f the of . ' ) l

- —— -

{f} _In the case of an irrevocable QBRA 93 tryst:

1) it ca from t 10, or for the benefi indivi ]

use i or un circumstances, the portion of Ihe trust ingome or principal fcom

which pavment(s) to the individust or spouse could be made shall be considered property available
to that individya) or spouse, . I

{2) if payment(s) from the trust income or principal is made to,or for the benefit of. the l

—

individual or spouse, the payment(s} shall ba considered income of that individual or spouse. in

sccordance with Article 10 of this chaptler

{3} if psyment(s) is made from the trust income or principal for any other purnose. the

pbaymeni(s} shall be considered a transfer of assers by the individual or spousa as of the date of !

ivi | or spous hen th 1 ! nsideced g transfert

hall ) from th f the assets rran h _ 1

W : A ives th t the ga

10

Wd 21320 3INt 9/4-Z2Z2-120



R-20-94 10/8/98

(2) Section 50402 shall apply only to e extenl thet i js not jngonsistent with subsections
{A) - {D) below.

{A) The undjsiributed balance of the annuity shall be considered unavailable if the annuity

contract is annyitized upon the life expectancy of the indiviqual or spouse or fQra shorter period of

tims, °

(B) The lite expectancy of the annuitant shall_be determined in aceordance with life

expectancy tables specified by the Secratary ot the Department of Heslth and Humean Services.

aym ul rb the lif . indivi
spouse, as QQtermi-ggd in acecordance yyith subsectiop (3) ago,m_sggl_l he considerad a transfer of
bssels,-
D men 1 get asi nother individu thet than for_

benef) spouse), sh idere r ssets.

is found 1o exist. The gravisions of this section may be waiyed if the individual demonstrates that

he applicsati se provisions would work an yn i rdship, in

accordance with the provisions of this subsection, is considered and found not to apply. the county

shall state that on the notice of action. For purposes of this section. undue hardship exists whep

{2) Health care cannot ba obtained from, and medical needs cannol be met by, any source

other than Medi-Cal without deptiving the individual of food. clothing or shelter or other necessities

of tife, and
k-

(3] The individual's parents (if the individual is ynder 21} or the individyal's SpOUse, C

or heaith care coveraae of the individual without

annot |

provide for the health care and medical needs,

11
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depriving themselves of food clothing or_shelter or other necessities of lite, and

14) The ¢ourts haye denieqd a good faith pelition to release tha 1rust assets to pay for the

-

r ir ical

or th S hall not he considered: ~valid-good fajth petition

if the petition containg Jangusge which sugaests or requests that the courts do anythina other than

lea ne ay tor the requir i re.

) 1
{B} The counties shall verify by examining the petition and the court order. |

{C) Subsection (h){4) does not apply to an annuity

{5) No person shall be made ineligibls 10 the extent the 1rust contains otherwise axampt

income or property.

(6] No petson ghall be made ineligible dus 1o the applicatiop of subsection {q) above )

—-——

concerning sn annuity purchased prior to the implementation date of these requlations when the

snnuity cannot be annuitized to comply with the provisions of subsection {g).  Anvy appuity

purchasad prior 10 the implementsation dste of thesa requlations which cannot be annuitized o

somoly with the provisions of subsection {g), shall continue to be considarad in accardance with

ection 4
LA ti ited: ions 107 fare and Institution ference:
ions 14005.7, 14006 an Welfare and Instituti . ions 1396alk]. ]
‘_r A) and 139 Title 4 j ) N o
12
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ADOPT A NEW SECTION 50489.9 TO READ AS FOLLOWS:

5 9. 18 r Than Those Described 50489.1 489.

{2} Trusts deseribed in subsections (a)(1) through (2)(4) below_shall be considered availehle |

co Wi bseg¢ti aomma
(1] Truysts that are not descrihed in Section 50489.1 or Seﬁoaeg.s
Any tr 1ablis rior to Apri 198 ly for fit ot ly retar
person who residaes in anntermediate care facility for the mentally retarded
trus jshed on or af t 11 which | of the followi
conditions:
{A)_A trust, or portion of a 1ryst, that contains the assels of en individual or spouse who {
wa of ed as verified i ith Section 5016 under the sge of 85
r wa abli s rrently disabled w
over, and
{81 A trust that is established {or the benefit of the disabled individual or digabled spouse in

bsection (al(1)(2 g | leqal quardian of the individusl l

court, and where

(C]_the State receives all remaining funds in the t(ust, or respective portion of the tryst, }

or respaclive portion of the trust, will stilt be considered for the benefit of the individual o spouse it

th ite fun tor oth wh : r 1mi

after payment of the State's interast pursuant 1o this subsection.

{4) A trust established on or after August 11, 1993, which meats 3ll the conditions lisied

in sybsections (A} throuah (E):

(A} the trusl conisins the assets of the individual or spouse who is disabled as verified in

13
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accordange with Section 5Q167(s}1), and

B st It and m d onprofit a iation, and
r [ is masinta; for h tryus efici but for f
inv nt_an em f fun he tr Is thes nd

DY the accounts in the trust are ¢stablished sojely for the benetit of the disabled

individust or disabled sooyse as defined in subsection {b) below. by the disabled individyal or

disabled spouse, his or her parents his or her grandparents., or the legal guardian of that individyal,

f ou

-

(E)__the State receives_ypon the desth of the disabled individual or disabled spouse. all

funds remaining in the individual's account, up to an amount equal to the totsl smount of medical

assistance paid on behalf of thar individual by the Medi-Cal prooram. The State shali receive this

smoupt only to the extent that funds remain in that individual's account and are not retained by the

d investment fees associated with th count._

{Rl In determining whether a trust or an_account may be considered salely for the benafit of

v ¢ r di led individual or gdisabled spouse both su i below

her n th r r disabled individug! or disabled s r wh
benefit the trust of accoupt was establishad. Other individuals may benefit from the account only
‘s in 'r n satisfi rspant to su i 4} (E) abov

14
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permits funds 10 be used for other pUrpoges whan the trust's terms permit such use only stfter

a ¢ ‘s inter u ion {4

{e)_Trusts described ip subsections (a)(1) through (al{4} above. shall be considarad available !

1s rev qV] me nei b i availa {

t en wer hori voke th st an he pr

{A) Trustincome ig incoms. and is subiect ro Article 10, If trust income is not distributad

nth i le pr
rincipal j jtable pr r
(2} _If the trust js irrevocable, the trust assets are not avesilable until d. istributed.
ions or iti described in ions
af i indivi alv r digabl neﬁt> he trust w lish

earlier augmentations ot additions shall no1 be considered transterred for legs than adequate

congideration,

et ———

(1) by 1he county. whenever 1he county becomes awara of 8 Medi-Cal applicant.or Medi-

al ici i r ficiar

121 by the 1rustee. upon death of the tryst beneficiary, termination of the trust or change of

trusiee,

NOTE: Authotily cited: Sections 10725 and 141 24 5 Weltare and Institutions Code. Referencs:

15



R-20-94 10/8/96

16



