STATE OF CALIFORMIA—HEALTH AND WELFARE AGEMCY ‘ PETE WRSON, Govermor

DEPARTMENT OF HEALTH SERVICES
714/744 P STREET
P.O. BOX 942732

SACRAMEMTO, CA 94234-7320
(916) 657-2941 January 5, 1994

TO: All County Welfare Directors Letter No.: 23-88
All County Administrative Offlcers
All County Medi-Cal Program Specialists/Liaisons

TRUSTS ESTABUSHED ON OR AFTER AUGUST 11, 1993 FOR DISABLED INDIVIDUALS
REF.: All County Welfare Directors Letter (ACWDL) No. 93-07

The purpose of this letter is to instruct counties of a change in the treatment of trusts. This change results
from enactment of the Omnibus Budget Reconciliation Act of 1993 (OBRA 93). Instructions regarding the
remainder of the OBRA 93 changes will be transmitted via ACWDL to be implemented at a later date.

As a result of OBRA 93 two types of trusts for disabled individuals established on or after August 11, 1993
shall no longer be treated as Medicaid Qualifying Trusts (MQTs)({see ACWDL No. 93-07, draft regufation,
Section 50489 (a)), and shall no ionger be treated as a transfer of assets to establish eligibility for Medi-Cal
{see ACWDL No. 90-01, draft regulations, Sections 50408-50411.5}. In accordance with federal law this
provision is to ba effective no eariier than October 1, 1993 and shall be implemented by the counties no later
than March 1, 1994. Counties shall implement at application, redetermination, and whenever such a case
is brought to the county's attention. Income and property in these two types of trusts shall, however, be
countable to the extent provided in ACWDL No. 93-07, draft reguiation, Section 50489 (j) for trusts that are
not MQTs. Coples of the draft regulations and ACWDL No. 93-07 have been enclosed for your convenience.

The two types of trusts to which this provisions applies are as follows:

FIRST TYPE QF TRUST (all conditions listed below must exist)

0 The trust document must make the Department of Heaith Services the first beneficlary and must
provide that, the Department of Health Services shall receive all assets remaining in the trust upon
the death of the individual up to the amount of medical assistance paid for the individual by
Medi-Cal.

o Pertains to trusts established on or after August 11, 1993,

0 Containing the assets (income or property) of individuals under the age of 65, (once the individual

turms 65, the trust shall b ngider

o When the individual under 65 is determined to be disabled and unable to participate in any
substantial gainful activity pursuant to Title 22, California Code of Reguiations, Article 5,
Section 50223; and
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When the trust Is established solely for the benefit of such individual, by a parent; grandparent, legai
guardian of the individual, or a cour.

Counties shall lag cases when the applicant or beneficiary reaches the age of 64 so that timely 10-day
notices for discontinuance due to excess property may be sent.

SECOND TYPE QF TRUST (all conditions listed below must exist)

NOTE: The Department is aware of only ona such master trust in Southern California. if you think that you
are dealing with such a trust please call Ms. Sharyl Shanen-Raya to be certain.

0

The trust documents must make the Department of Health Services the first beneficiary and must

provide that, the Department of Heaith Services shall receive an amount equal to the amount of
medical assistance paid for the individual by Medi-Cal from amounts remaining in the individual’s
account upon the death of the individual to the extent such amounts are not retained by the trust;

Pertains only to trusts established on or after August 11, 1983,

Containing the assets (income or property) of individuats under the age of 65, (once the individual
turns 65, the trust shall ;

When the individual under 65 is determined to be disabled and unable to participate in any
substantial gainful activity pursuant to Title 22, California Code of Regulations, Article 5,
Section 50223; and

When the trust is managed by a non-profit association,;

When a separate account is maintained for each beneficlary of the trust (but for purposes of
investment and management of funds, the trust pools these accounts); and

When the account is established solely for the benefit of such individual by the individual, the parent, '
grandparent, the legal guardian of the individual, or by a court.

Counties shall flag cases when the applicant or beneficlary reaches the age of 64 so that timely 10-day
notices for discontinuance due to excess preperty may be sent,
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Put into the form of a chart, the requirements are as follows:

5)

6)

7

8)

9)

10}

1st TYPE 2nd TYPE
X X
X X 2)
X 3)
X 4)
X X
X X
X X
X
X
X
X

11)

Condition
Established on or after 8/11,/93.

Makes the Department of Health Services the first
beneficiary.

Provides that: the Department of Heaith Services
shall receive all agsets remaining in the trust upon
the death of the individual up to amount of
medical assistance paid for the individual by
Medi-Cal.

Provides that the Department of Health Services
shail receive an amount equal 19 the amount of
medical assistance paid for the individual by
Medi-Cal from amounts remaining In the
individuals account upon the dealth of the
individual to the extent such amounts are not
retained by the trust.

Contains the assets (income or property) of
individuals under 65.

Contains the assets of individuals who are
dotermined to be disabled and unable to
participate in any substantial gainful activity.

Established solely for the benefit of such
individual.

Established by the parent, the grandparent, the
iegal guardian or by a court.

Established by the individual, the parent, the
grandparent, the legal guardian, or by a court.

The trust is managed by a non-profit association.

A separate account Is established for each
beneficlary of the trust (but for purposes of
investmant and management of funds, the trust
pools these accounts).
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To ensure that recovery of the costs of medical care occurs, countles shall also notify Recovery Branch
whenever either one of these two types of trusts are discovered. Send the beneficiary's name, Soclal
Security number, Medi-Cal 1.D. number. and photocoples of the trust documents to:

Department of Health Services
Recovery Branch

P. O. Box 225

Sacramento, CA 95814

If you have any questions regarding this issue, please call Ms. Sharyt Shanen-Raya of my staif at
(916) 657-2942.

Sincerely,

ORIGINAL SIGNED BY

‘Frank S. Martucci, Chief
Medi-Cal Eligibility Branch

Enclosures
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TO: all County Welfare Direcctors - -- - Lecter No.: 23-07
All County Administrative Gfficers
All County Medi-Cal Program Specialists/Lialsons

SUBJECT: IMPLEMENTATION OF TRUST RECULATIONS

The purpose of this letrer is to provide counties wich regulations (Section
50489 regarding crusts) which .uire being processed throueh the Office of
adminiscrative Law and will Le released coon Lor puolic nearinz. Counties
snall izplement the provisions of rthese Pending regulations no later than
May L, 1993 for appiications and redeterminacions, [f any post-hearing
changes take place. countics will be notified lomediacely. Two parts of
the regulation package (cthe "Statement of Reasons” and the "Informative
Dlgesc"! have also been included tor your information and background.

HOTE: <e¢ have received a number of requesrs to clarify vhether or not an
annuity ¢an be considered a trust or "similar legal device" as defined o
this regulation package. Please remember, annulities are nor truscs or
similar legal devices. Once an annuity has been purchased, the funds
transferred are no longer being managed by a trustee for the purchaser.
The funds used to purchase an annuity become the property of the saller at
the point of purchase.

fecondlv, courties mustc ‘ollow rthe definictions provided ia the drafe
Fegulaticn fo detdrmind e txistence of an oral or written Medicaid
Jualifvire Trusc (MQT) oc a siailar legal device tSLD) . If all the

reguirements uwt the definitions are nect mec, the insctrument cannot Le
treated as an MQT or SLD.

[f you have any questions an this lssue, please call Sharyl Shanen-Raya at
(%916) 037-2942. [f it appears chart addictional clarificarion is necessary,
procedures will be developed to provide that {nformacion.

Sincerely,
ORIGINAL SIGNED BY

Frank S. Martucei, cChief
Aedi-Cal Eligibility Branch

Enclosure

e}
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November 18, 1992 R-109-87

This proposed rtegulation repeals cthe current title 22, Califcrnia Code of
Regularions (CCR), secrion 50489, and adopts a new section 50489 to comply
with federal law atc title 42, United States Code (USC), Secrions 1396a(k),
13%6a(r)(2)(A), and 1396p(c). Welfare and Inscitutiens Code sections 140057,
14006(c), and 14015 provide that resources and income shall be treacted in
accordance with federal Medicaid law under Title XIX of the Ffederal Social
Security Act (42 USC, Section 1396 ec seq.).

Title 42, USC, Section 1396a(k), defines a Medicaid Qualifyving Trusc (MQT) and

establishes the «treatment of those trusts. for trusts which are not MQTs,
federal law at citle 42, USC, Secrion L396ai(r)(23}(A) reguires scates'’
eligibillzv requirements to be no more restricci-—e than the cash  assistance
programs. supptemental Security [ncome {551}, the cash assistance program,
does rnot count amounts in irrevocable truscs uncil distributed. 551  counts
the .amount in revocable trusts which is revocable and the amounc which is

actualilv cistribured. Regulations at rtitle 20, Code of Federal Regulations.
Seection .16.1201(a)(l) and rules-:at Program Operactions Manual System Section
SI C112C.200 specify liow trusts are to be evaluaced.

Section 3489 currently exempts real or personal property held in trust when
an applicant or recipient cannot obtain access to the principal of that trusc,
and describes the steps that musc be taken in order to determine whether or
not the trust is available.

The proposed Section 50489 define Medicaid Qualifying Trusts and Similar Legal
Devices. rrovide the circumstances under which trusc principal and income are
available. .nd (escribe low the transfer of propercty {nto <crusts will he
treatea.



1

[ ) November 18, 1992 R-109-87
oW |
{4 '
, J ﬂ ‘
§ [V

Statement of Reagsons

This proposed regulation change repeals the current Section 50489, title 22,
California Code of Regulations (CCR) and adepts a new Section 50489, o comply
with Secrions 12396a(k) and 139%6a(r)(2){A) and 13%p(c), cvitle 42, United
States Code (USC). This proposed seccion defines Medicaid Qualifying Trusts
(MQTs), and Similar Legal Devices (SLDs), and sets forth their treatment in
determining eligibility for Medi-Cal, which is Califarnia’s Medicaid program.
This section is necessary to ensure conformity with, and statewide
{mplemencation of, Sections 1396a(k), 1396a(r}(2)(A) and 1396 pic), and to
provide uniform application of Medi-Cal eligibility criteria. Failure to make
these regulation changes would render the Medi-Cal program our of compliance
with federal law, resulting in quality control errors, and potential loss of
federal financial participacion.

Under the proposed Secrtion 50489, if a trust or SLD meets the criteria for an
MQT, the maximum amocunt the truscee can distribute under the terms of the— MQT

is considered 4vailable, regardless of whether that amounc ‘s actually
distribured. Property in the MQT which cannot be distributed is considered
unavaiiable. The ctransfer of property inco the MQT is considered a transfer

of preoperty and may result in a period of ineligibility for nursing facilicy
level of care pursuant to Section 139%6p(c) of tizle 42, Uniced States Code.
If the property is transferred inte a trusc which is an exempt burial trusc
pursuanc o Section $0479, CCR, the transfer will not result in a period of
Ineligibilicy for nursing facility level of care.

The proposed Section 50489 evaluates property in trusts which are not MQTs by
the same methodology used in the federal Supplemental Security Income (S$SI)
program. Federal law ar Section 1396a(r)(2)(a), citle 42, USC, requires rhat
states use eligibility methodology which is no more restrictive chan the cash
assistance program. Any property which the person has the legal righc,
autharity or power rto liquidate is considered a resource by SSI, pursuanc =:o
Section 416.1201Ca)(l), ctitle 20, Code of Federal Regulacions (CFR). If a
property right cannot be liquidated, SSI does not consider (L a resource. If
property is in a trust which cannot be revoked, the propercy is not considered
available until it is distributed, pursuant to Program Operations Manual
System Section SI 01120.100.

The proposed Section 50489 would ne longer require a trusc beneficiary to
take specific steps to obtain ctrust funds, and would not consider the rcrust
funds available if those steps were not taken. Property in truscs other than
MQTs would be considered available only when distributed, or when the trusc is
revocable. The transfer of Property inco a trusc could result in a period of
ineligibility for nursing facilicy level of care, unless the <trust is un
exempt burial trust pursuant to Section 30479, CCR.
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Repeal Section 50489 as follows:

50489---Preperty-Held-in-Truse-
(a)--Real-er-perseﬁal—prepersy-held-£n-€rust-fer—Ehe-applieanE-er--benefieiary
3ha11~-be-exempe-if-Ehe-applieans—Br4benefieiary-esanet-ebtaia-aeeess--Ea--the

prinreipal-of-the-eruse:

(b)----?e--deEermine--wheEher--Ehe--iruat—-is--nvailable:--nhe--upplieans---ar
benezieiary-—shall--Eake-‘wﬂiehever-eﬁ—Ehe-fellauiﬂg-~ae£iaﬂs--is--npprepriaie
wiEhia---%Q-—-days---aE--~heing---ﬁdvised—-hy--the--ueuney-aeparcment-eE-Ehe

redpoendibiliEy-to-do-s6-

€1)--Request-the-trustee-to-release-the- funds -

(2)-Request-tha£-the—Erustee-petitien-Ehe~eeura-€er-Ehe-release-ef-the-funds:

(3)--Petitien--Ehe-eeurt‘direecly-if—Ehe~trustee-fefuses-ee--Fake--the--ueziea

apeeified-tn-{tj)-ur-¢2)-

(e)-——The-Erust—3hall-he-exempe-pending-eempleEian-sf-Ehe-aeeien-speeified--in

th):

fd)--The-rEEHSE-ShBll-be—iﬂekuded-iﬂ-EHE-pEBpEEEy-reserve;--qr--ﬁansidered--as

asher-real-preperzy;-under-ei[her—ef-Ehe-Eellewiag-eendiaiense

Para 1
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{1)--'he-applieant-er-beneEieiary-refuses-ee-initiate—Ehe-aecien—speeified--in

LIE

(2)---?he--eeure-desermines-thas-Ehe-ErusE-is-available-Ee--Ehe--applieanE--ez

berefictary:

(e)--The--ptovisiens-af-Ehis-aeesien-shall-net-apply-if—-Ehe--krus:--asreeuene
elearly-speeifies-EhaE-Ehe—applieane-ar—benefieiary-is-the-—iﬂeeme-benefieiary

enlv-ana—has-ne-ewﬂership-iHEeresE-Ln-the-eefpua-af~Ehe-EruaE:

NQTE:---Autherity-eited+--Seetiens-19?25~aad-IAIEATS-Uelfare-and--Inssitutions
Gede -
RefereneEf‘-Seetian—i4996;-Uelfare-and-Instizutions-Gede:
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Adopt & new Section 30489 to read as follows:

50489 . “roperty Held in Trust,

(a) 3 redicaid Qualifying Trusc (MOT) is a trust or similar 'egal davice
{SID}Y which:

(1) -3 established, orher rhan by will, by an individual or the ‘~dividual's
spouse, ‘v by rhe individual’s guardian, conservaror. or lepal reporesencative
who i3 acting on the individual’s behalf:

{2} orovides rhat rho individual may receive all or part of rhe naymentc from

the rrust, either direcrly or to another person or entiry on hehalf of rhe

individual: and

(3} rives rhe rrustge any discretion in distributing funds to the ‘ndividual

or_ o another person oar _cntity aon behalf af rhe individual .

(b} For curposes of this section, "{ndividual” means s person who ectabliches

or whose spouse egtablishes an MOT or S1D. and who is a beneficiary of the MOT

or SLD,

{c) An _MOT may be reovaocahle or irrevacable.

(d) ~n_¥2T may bhe esctablished to enable rhe individuali ro nquatify for

Moedi-< 1, r ¥or <nome arher parpase
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{e) Any trust ecstablished prior to April 7 1986, solelv for the henefir of a

mentally retarded person who resides in an intermediare care facilley for the

mentally retarded., is not an MOT.

(£ A written MQT :-hall be verified by viewing the trusc documents and other

documents which substantiate any investments and disrributions,

(g) An oral MQT shall be verified by written affidavir and by orther documents

which <bstanciarte Ny investments and distrihutions. ~ffidavics  shall %e

dated and sipgned under penalty of perjurv. and shall specify rhe rerms of rha

oral MOT. Affidavits may be obtained from cthe individual and from any other

person  ~ho Fnows the terms of the MOT Real property rannot he held 1in  an

oral MOT, Oral MQTs which are held in financial institutions are subjecrc rto

the requirements of Section 50402

(h) An_ SLD is an oral or written arrangement under which Aan individual

transfers oroperty ~o a perscn who has legal responsibility o manage “he

property for the benpefit of the individual.

(1) An SLD has the characteristics of subdivision {(a),

(2) An arrapgement may be an SID even if {t is not called a trust and does

not qualify as _a trust undey state law,

(3 A_written SID  shall be weriffed by viewing +hHe documents which

establiched it .nd other documenrs which substcantiate any. _invesctmencs  sind

discributions,
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(4) :n oral SID shall he verified by written affidavit and by ocher documencs

which =substantiate any investments and distributions, Affidavits shall be

dated and signed under penalty of perjury, and shall specify the rerms of the

oral S1D. Affidavits may be obrained from the individual and from apny other

person  who knows the terms_of the SID, The county department may request

additfional documentation of the rermg of the SID, PReal property capnnot he

held in an oral SLD, 0Oral SIDs which are held in financial insticurfons are

subiecc T2 the vequirements of Section 504027

(i) Property in an MQT or SLD is available as specified helow:

(1y TF ==& MOT or SID {5 revocable, it is avaijlable.

(2) [f rthe MOQT or SLD is irrevocable:

(AY Any_ amount distributed from rhe principal of the MQT or <1D to rhe

individual or tn  another rerson or _entity on hehalf or -"he i-dividual i3

available nroperty.

(B) Any  amount discributed from the income of the MOQT or SID te _the

individual or ro anaorher person or _encity aon behalf of rthe individual is

incame and is subiject to Article 10,

{(C) The maximum -umount that rhe trustee may «listribure % the rrustee were to

oxercise ‘ull discreotion under the rarms of the MOT or SLD, bhut which is not

distribured, is available property.

Paoca &
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(1) a_ftruse which is not an MOT or SI1D shall be verified 13 _rprovided in

subdivisions (f) and (g).

(k) Property in a trust which is nor an MQT or SLD is available as

specified below:

(1} If _rthe trusc {s revocable. ir {g available te the person who hag the

legal right, aucthority. ar power *s revoke rhe trust,

(2), [f the person has no legal right, authority., or power =a revoke rhe truse

or "o obtain the properrv. rhe property is not available uncil it has been

discribured,

(3 Trusr income is income. ind is subject to Article 10, Tf nar discributed

in_cthe month of receipt. rrust income is proverty.

c 1) a_transfer of propercy into a rrust. an MOT ot an SLD may rosult in a

period of ineligibility for nursing facility level of gare pursuant to ritle

42, tnited States Code. section 139%6p(e) .,

{m) A__transfer of property into an exempt burial trust in _accordance with

section %0479 shall not resulc in a period of ineligibilicy for nursing

facility ievel of care.

NMOTE: Authority cited: Sections 10725 and 14124.5, Welfare and Institutions

Code .
Reference: Sectiong 14006, 14005.7 and 14015(a), Welfare .und Institutions
'ode; ind Title 42, 'nited Sractes nde. Sections 1396aik). 7% afr'7Y(A) and

1396p{ec).




Amend 50408 to read:

50408. Transfers OF Property QOccurring Before Janudry 1, 1990 Which bees Do
Not Result in Ineligibility. (a) Transfers of property made by an

institutionalized individual occurring before January 1, 1990, shall not

result in ineligibility for Medi-Cal under any of the following conditions:

No change to the remainder of the regulation.



Add a new Sectien 50408.5 to read:

50408 5. Transfers of Nonexempt Property On Or After Januwary 1, 1990, {a)

These provisions are effective for trapnsfers of nonexempt property made on

or afrer January 1, 1990

5

There is a presumption that nonexempt property. as limited by (e)

below, rransferred by an ipstitutionalized individual was ctransferred to

egstablicsh eiigibility or to reduce the share of cost. Such rransfers shall

be considered in determining a period of ineligibility for Medi-Cal unless

thev were made more rhan 30 months immediatelwv preceding the date of

application for Medi-Cal (if the applicant is an institutionalized

individual) or the date of jinstitutionalization (if the ipnstitutionalized

individual is already a Medi-Cal beneficiary),

{c) There will be no such presumption for any appllcant or regcipient other

than an institutionaiized individual

P

(d) Transfers of nonexempt property by Iinstiturionalized persons without

adequate consideration shall result in a period of ineligibility {as limjted

by Section 530411.5) for nursing fagiljty services and in a medical

institucion for a level of care equivalent to that of nursing facjility

services,

{e) For purposes of this section, property shall be considered exempt 1in

aceordance with 50490.1 .,




NOTE : Authority cited: Sections 10725 and 141264 .5, Welfare and

Institutions Code. Reference: Section 14002. 14006 and 14015, Welfare and

Institutions Code: and 42 United States Code Sections 1396p and 1396r-35,




Amend Section 50409 to read:

50409 . Transferg of Property Occurring Before January 1, 1990 Which

Resulta in Ineligibilicty. (a) Transfers of property occurring before

January 1, 1990, made by an institutionalized individual or by a person whe

was a benmeficiary prior to January 1, 1990 apnd such transfer is later

3

discovered by the county department through such methods as IEVS shall

result in ineligibility for Medi-Cal if:

No change to the remainder of the regulation.



Amend Section 50411 to read:

50411. Period of Ineligibility Due to Tramnsfers of Property Occurying

Before January 1

e

1990. (a) Following a determination of ineligibility due

to the transfer of property under Section 50409, there shall be a period of

ineligibility. This period shall be the time during which the net market
value of the propercty at the time of transfer, less consideration received,
would have supported the applicant of beneficiary and the applicant’s or

benericiarv's family.

No changes o the remainder of the regulation.



add Section 50411.3 to read:

50411.3 Calculation of the Period of Ipeligibility for Tramnsfers of

Nonexempt Property Which Occurred on or after January 1. 1990, {a) The

amlianolt S o e i e S

period of ineligibility for transfers of property for less than faiy market

value under Section 50408, shall begin with the month in which the propercy

was transferred.

(1) 30 monchs, or

(2} rhe uncompensated value as determined in (¢) helow, divided by average

private pay rate as provided by the Deparcment,

{¢) The uncompensated value shall be the net market value of the propercy

spouse) would have resulred In excess property as of the date of the

cransfer

NOTE Authority cited; Sections 10725 and 14124 .5, Welfare and

Institutions Code, Reference: Sections 14002, 14006 and 14015, Uelfare and

Institutions Code: and 42 Unjted States Code Section 1396p,




add Section 50411.5 to read:

50411.5. Transfers of Property Qccurring On or After January 1, 1990, Which

Do Mot Result in a Period of Ineligibility, (a) A transfer of property

occurring on or after January 1, 1990, by an institurionalized indiwidual

before or after admission to the LTC facility, shall not result in a period

=2 Shaemn e e e

of ineligibilicy to the extent that;

(1Y The property transferred was previousiy exempt as the prineipal

residence under Section 50425 (c) (1-7) and its title was transferred Lol

(A) The spouse or communify spouse,

{B) A son or daughter under 21,

(C) A son or daughter who is blind, totally or permanently disabled as

verified in accordance with 50167 {(a) (13,

(D) A sibling who has equity interest inm such home end who was residing inp

the instizutionalirzed individual’'s home for a period of at leasc one year

immediately before the date the person became an jinstitutionalized

ingividual

(E} A son or daughter who resided ig the home for a period of at least two

years immediately before the date the person became an institutionalized

individual, and who provided care ¢ the person which permitted the

nursing facilicy,

(2) The propercy transferred was exempt property under Section 50490 .1,




e

[

(A) The community spouse {or, as of the date of the transfer, £o apnother
for the saole henefit of the community spousel],

ayl

of the institutionalized individual who is blind,
permanently or totally disabled as verjfied in accordance with Sectiop 50167

(BY A son or daughter

(C) Prior to the admission of the institutionajized spouse ro the LTC
or

the sole benefit of the spouse) provided tha%t the spouse did net transfer

the property to another person (other than back to the spouse from which the

property came) for less than fair market value,

(D) I1f the property was transferred under subsection (B), verification

shall be reguired ip accordance with Section 50167 (aj)(1).

..,w; -

{6) A satisfactory shaowing is made that;

i ——

{A} The institutionalized individual intended to transfer the nonexempt

propercy at falr market value or for other equally valuable consideratjion,

or

(B) e resources were transferred exclusively for a purpose other than fto

qualify for medical assistance,

(5) The period of ineligibility would work an undue hardship as defined in

Secrtian 50096 5




(6) The property was transferred pursuant to Section 50490 7.

NOTE: Authority cited: Section 10725 and 146124 .5, Welfare and Insctitutions

Code., Reference; Sections 14002, 14006 and 14015, Welfare and Institutions

Code: and 42 United States Code 1396a, 1396p and 1396r-5,

——






