CCT GL #15-008, Attachment 3

Sub-Appendix VI: Qualified Residence Guidance

The following CMS guidancis intendedo help clarifythe typesof residences which MFP
participantanreside during the MFBemonstration.

Note that the three categories of qualified residenctgdrguidance:

1. Are mutually exclusive;
2. Have the same letteehdings as in the statusnd
3. Contain bulletswvith clarifying information.

This guidance doasot provide an exhaustive list of all types of living situations; rather, it identifies
components that must be present in a qualifistienceand conversely, componeittat would
disqualifya residence from consideration for MFP.

CMS recognizes that separation of housing and services often allows for greataflesiéls

directionfor MFP participants; however, some persons may prefer services and supports that are an
integral componerdf their home in the community Thereforethis QualifiedResidenc&uidance is
intendedo supportvarietyof living situations, includingupportive housing arrangements.

However, allresidenceshould honopersonal choicand control othe MFP participantdiome and

afford opportunitiegor independencand communityntegration.

A qualifiedresidence is:

1. A home owned or leased by the individual or the individual'samily member; the lease/deed
must be held by the individual or the individual’'s family member.

a. Ifleased, the leasee must be the MFP participaafamily representative. Leases as defined
by Webster'sDictionaryare, “Contractsentingproperty to anothefior aspecifiedperiod of
time in casideration of rent”.

b. If an MFP participantwould liketo sharehe homeheyown orleasewith other private
individuals, including other MFP participant(s), they may either:
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0 Sublet or rent their home with a lease granting the other individual(s) exclusive
possession to the space being leased or sublet; or

o Enterinto a cadwnership or cdeasing arrangement with the other private
individual(s).

In either of these circumstances, all parties must retain indepemdieataal legal rights to
enforcement of the lease and/or ownership responsibilities and, if the other parties are MFP
participants, those individuals retain responsibility for meeting the qualified residence
requirements.

2. Aresidence, in a communitybased residential setting, in which no more than 4 unrelated
individuals reside.

a. This residence may bevoed and operated layperson or organizatiasther than the
individual.

b. A residencén which no morehan 4unrelatedndividualsresideandthatis partof a larger
congregate care setting (campus) separated from typical community dwellingsmaiolodd
considered a qualified residence.

c. Caregivers, such gmrsonahttendants, aneotcounted irthe fourmaximumunrelated
individuals.

3. Qualified Residence Aartment with an individual lease

The CMS MFP Team prepared the following guidance for MFP grantees to help clarify the conditions
under which community residential settings, including Assisted Living Facilities or Settings (ALS)
may meet the requirements of a “qualified residence” under the MFP statute. CMS believes this
guidane preserves the intent of the Money Follows the Person Demonstration to offer participants
options to live in apartment settings that promote independence, choice and privacy.

The MFP Team identified seven issues in the MFP Housing Guidance previously distributed by CMS
that may limit participation of key community residential and Assisted Living providers in the
demonstration. Each of these issues is described below, follovtied @ynditions which must be met

in order for a community residential provider or (hereto referred to as an ALS) to participate in the MFP
demonstration as a qualified residence.

ISSUES
1. Must have a lease.

A lease is a contract in which the legal right to use and occupy property is conveyed in exchange for
payment or some other form of consideration. It is generally for a fixed palibdugh it may be a

term for life, or may be terminable at any tim&tates need to evaluate if the following mandatory
elements of a lease exist in the ALS resident agreement or contract.

a. A provision thaspecifieghatthe ALS provider(possessor akalproperty)conveyshe rightto
use anaccupy theproperty. The ALS may also offer and prowa set ohealthcare serwes and
supports in exchander rentor afee.

b. A provision thakspecifieshe periodf timethatis governed byhe agreement/contraegreed to
by theresidentand theALS, includingrightsof termination bytheresident and thproviderand
document formal appeal process for resident terminations.
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c. A writteninstrumen with a conveyance and covenants detailing the services and residence that will
be provided in the Assistddving agreement or Assistédving contract.

d. Provisions that the residents tenangftscanbeterminated onlyor violationsincluding
non-paymenbf rent, posinga directthreat to others, and propedgmage.

e. Theresidents provided sufficieninformationand opportunityo considethe possession of the
ALS residence and relatsérvicesandsupportdo beprovided.

f. The lease/agreement sistate that the ALS will meet all Federati&@tate Fair Housingaws.

2. Must be an apartment with living, sleeping, bathing and cooking areas

If apartments are not required by the States’ ALS licensing regulations, MFP may only contract with
ALSs that offer apartment units.

3. Unit must have lockable access and egress.

ALSs that serve participants with cognitive impairments must include design features that maximize
the participants’ apacity to live as independently as possible. Conditions that limit a person’s
activities must be addressed in the plan of care, be related to risks to the individual’s health and welfare,
and agreed to by the individual or caregiver in writing.

The ALS nust provide the resident with lockable access and egress to and from the resident’s
apartment, and means to access or leave the facilibys may include key, ID card, keypad number,
electronic scanner, or watchman made available to the participany, fa@mhber or guardian based on

a persorcentered plan of care. Participants who are not cognitively impaired and have a plan of care
that indicates the capacity to live independently with supports must have full access and egress from
their residence.

4. A qualified residence cannot require that services must be provided as a condition of tenancy
or from a specific company for services available in addition to those included in the rate.

Participants have the right to choose their living arrangements, and one residential option is an ALS that
meets the requirements of a qualified setting under MFP. While one of the defining characteristics of
an ALS is that the landlord is also the provider of services either directly or through contract,
participants who choose to live in an ALS have a choice of providers of Medicaid services that are
available in addition to the services that are included in the service rate paid to the ALS. Traditional
ALS services usually include, depending on the needs of the individual, housekeeping, meal
preparation, transportation, personal care, and assistance with medication administration.

For an ALS to be eligible as a MFP qualified residence, the tenant (or responsible party) must
participate in the care planning process, and there must be a formal process for resolving care plan
differences between the ALS and the tenaRegulations that provide for managed or negotiated risk
meet this requirement. If the regulations do not provide a process for resolving care plarcdiferen
between the ALS and the tenant, the agreement/contract must define a process.

The agreement/contract should indicate that when the tenant chooses to pay room and board for a unit,
they also choose the ALS as their provider for services that are included in the Medicaid rate. Assisted
living must be a voluntary choice made by the consumer. Participants cannot be denied services or
ALS due to physical, sensory and/or mental health conditi@afore choosing an ALS, the
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individual should be provided i a choice of potential residences and service providers appropriate to
their needs. ALS should not be the only option available to a transitioning individual.

5. ALSs may not require notification of absences from the facility.

Notice of absences cannotdeondition of the agreement/contract but can be part of the ALS operating
practices as long as the expectation is reasonable, noted in the plan of care, and related to one of the
following criteria.

a. Notice of absence may be required based on an individual assessment, gdkeauih and the
need to asge health ad welfare.

b. Notification ofabsencenayberequiredin orderto ensurghatMedicaid isnotbilled for dayson
which services wereat delivered.

c. Abserctes for less thanO3days cannot result in terminatioischarge.

d. Toassuréhealthand welfaraequirementghetenant mayaveto inform the ALS whenthetenant
leaves the building The lengthof the absence that needs to be comicated to the AL$an vary
by the predeterminedisk as ndedin the care plan.

6. Aging in place must be a common practice of the ALS

An ALS can participate as a qualified residence only if it allows aging in place. This means that a
resident contract may not be terminated due to declining health or increased care needs. The state may
contract for MFP reimbursed services with ALSs that include aging in place opportunities as provided
for in State licensing regulations.

Residents whose service needs cannot be met under the resident agreement or egrirang in an
outside service provider to meet the additional needs if allowed by state regulation; or if able, the ALS
may provide the additional services. Additional Medicaid payments to an outside provider would only
be made for services that are mmiuded in the rate paid to the ALS

Leases may not reserve the right to assign apartments or change apartment assignments.

Agreements/contracts may not reserve the right to assign apartments or change apartment assignments
beyond the normal provisions of landlord tenant law. However, changes based on the plan of care
developed with the resident may be mada.such cases, the written agreement should be modified to
reflect the new agreement with the tenant.
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